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There is an urgent need to protect and restore Australia’s environment. Globally, anthropogenic
alteration of the biosphere and the current rate of biodiversity loss are unparalleled in human
history.! Australia has one of the highest extinction rates in the world and our environment has been
assessed as being in a poor and deteriorating state.2 We cannot wait any longer to transform the
way Australia values and manages our important landscapes.

The Wentworth Group of Concerned Scientists supports the Government’s commitment to restoring
and protecting nature at scale. We acknowledge the foundations that have already been laid by the
Commonwealth Government to progress this commitment. The Government has proposed a Nature
Repair Market to drive investment in the repair of Australia’s degraded landscapes as part of a long
overdue suite of evidence-based legislative and non-legislative measures. A key objective of this
market, as stated in the Nature Positive Plan, is to “deliver benefits for landholders, investors and
the environment by encouraging investment in restoration activities to deliver clear, measurable
biodiversity outcomes.”?

If Australia is to achieve its national and international commitments, reverse the current trajectory
of environmental decline, and turn our ambition for ‘nature positive’ into reality, the Nature Repair
Market needs to achieve real, additional and absolute biodiversity gain. That is, every dollar
invested should leave the environment in a demonstrably better condition than it would have
otherwise been, and this investment should not compensate for losses elsewhere. The market
should contribute to the restoration of past landscape degradation and help halt ongoing
biodiversity declines; it should not be used as a vehicle to counterbalance future losses. A genuinely
nature positive Nature Repair Market will:

e Deliver tangible environmental outcomes and help create a “nature positive” legacy “where we
protect our land and leave it in a better state than we found it” as intended by the
Government’s Nature Positive Plan;3

e Contribute to national and international commitments, including Goal A of the Kunming-
Montreal Global Biodiversity Framework which states “The integrity, connectivity and resilience
of all ecosystems are maintained, enhanced, or restored, substantially increasing the area of
natural ecosystems by 2050”;* and

e Establish the trust and confidence to attract investment by those seeking real, additional and
verifiable biodiversity outcomes.

1 Conference of the Parties to the Convention on Biological Diversity 2022. ‘Decision adopted by the Conference of the
Parties to the Convention on Biological Diversity 15/4. Kunming-Montreal Global Biodiversity Framework’, Montreal,
Canada, 7-19 December 2022.

2 Australia State of the Environment 2021, Department of Climate Change, Energy, the Environment and Water, Canberra,
viewed 16 February 2021, < https://soe.dcceew.gov.au/#0>.

3 DCCEEW 2022, Nature Positive Plan: better for the environment, better for business, Department of Climate Change,
Energy, the Environment and Water, Canberra, December. CC BY 4.0.
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Unfortunately, the exposure draft of the Nature Repair Market Bill 2023 (Draft Bill), and the
proposed operation of the market, appear unlikely to achieve this outcome for the following
reasons:

1. Offsets negate gains: The proposal to allow environmental offsets into the market will
undermine market integrity and the ability to achieve nature positive outcomes;

2. Limited supply and demand: There is no clear pathway to mobilise voluntary investment in
nature to generate supply and demand at scale, creating a risk that considerable time, effort and
resources will be invested in the development of a market that fails to deliver on its objectives;

3. No guarantee of real outcomes: There is no guarantee that real outcomes will be achieved
because market scope and objectives are poorly defined, there are minimal provisions to guide
the process for predicting biodiversity outcomes and there is a lack of safeguards in place if
outcomes fail to eventuate;

4. Risk that certificates overinflate benefits: There is a risk that certificates overinflate biodiversity
benefits due to the lack of appropriate requirements for the measurement of additionality (i.e.,
gain that would not have occurred in the absence of the project); and

5. Integrity, transparency and accountability concerns: The Draft Bill fails to capture key integrity,
transparency and accountability requirements, suggesting they may be left out or contained
within subordinate regulations which may not be subject to the same level of parliamentary
scrutiny nor the requirement for public consultation.

The Wentworth Group strongly encourages the Government to adopt five recommendations to
ensure the Nature Repair Market results in absolute biodiversity gain and is attractive to market
participants.

1. Offsets should be explicitly excluded from the market.

A market geared toward smoothing the delivery of compliance offsets could undermine the ability of
the market to deliver absolute biodiversity gain and would hinder the Government's commitment to
“nature positive” reforms. There is mounting evidence that environmental offsets regularly fail to
achieve “like-for-like” and often result in net negative outcomes. If the market were to be
dominated by or become a significant vehicle for the acquittal of offset requirements, it could
reduce demand from voluntary investors.

2. To attract investment in the market, the Government should: (a) mobilise demand with advice
from industry and other experts; (b) incentivise supply with Government as an early buyer;
and (3) establish legal settings which give certainty and confidence in the market.

To maximise the likelihood of the market mobilising significant private investment in nature, in-
depth consultation with industry and other experts is needed to understand the actions needed to
drive supply and demand, including identification of the key legislative settings that project
proponents and investors need to have trust and confidence in the market.

3. The market should deliver verified on-ground outcomes and the legislation needs to define
how those outcomes will be represented on biodiversity certificates.



To ensure the market incentivises real and verifiable long-term biodiversity benefits, any predicted
outcomes for which certificates are issued should be based on robust, scientifically valid projections.
Predicted outcomes should be verifiable and monitored through the life of the project, and
safeguards should be in place if outcomes fail to materialise. It is essential that the Draft Bill specifies
the requirements for information to be included on biodiversity certificates, including specific
outcome(s) achieved and alignment with agreed national, state, territory, regional or local
conservation priorities, to ensure investors are properly informed.

4. Additionality should be a requirement and demonstrated using scientifically robust methods
to ensure biodiversity projects result in an improvement in biodiversity relative to what would
have otherwise happened.

To achieve additional biodiversity benefits, biodiversity certificates need to reflect actual gain that
can be directly attributed to a registered project and would not have occurred in the absence of the
project.

5. Integrity, transparency and accountability should be embedded within the Draft Bill.

The Draft Bill needs to establish market integrity, transparency and accountability if the market is to
function effectively. At minimum, the Draft Bill should be revised to:

1. Apply relevant recommendations of the Independent Review of Australian Carbon Credit Units
(Chubb Review)*, including ensuring appointments to the Nature Repair Market Committee are
subject to the use of a skills matrix and prohibiting the Secretary from delegating powers relating
to the Commonwealth purchase of biodiversity certificates to the Regulator;

2. Include all rules that could materially impact market integrity or transparency within the Draft
Bill;

3. Develop minimum standards for monitoring, auditing and compliance and embed these into the
Draft Bill.

We strongly advise that Recommendation 2 is progressed immediately, and the remaining
recommendations are prescribed within the Draft Bill. The biodiversity integrity standards in the
Draft Bill should also be revised to give effect to key recommendations in this submission (see
Appendix A).

As a group of independent scientists, lawyers and professionals, the Wentworth Group welcomes the
opportunity to contribute our knowledge and expertise to these important reforms.

4 Chubb, I., Bennett, A., Gorring, A., Hatfield-Dodds, S., 2022, Independent Review of ACCUs, Department of Climate
Change, Energy, the Environment and Water, Canberra, December. CC BY 4.0.



Key issues and recommendations

Issue 1. The proposal to allow environmental offsets into the market will undermine market
integrity and the ability to achieve ‘nature positive’ outcomes.

The likely inclusion of environmental offsets in the market is the single biggest threat to market
integrity and the ability to benefit biodiversity. The Government is proposing to allow certificates
sold on the market to be used as a source of environmental offsets (to meet Commonwealth, state
or territory compliance requirements) to compensate for the loss of biodiversity elsewhere.®

Environmental offsets are intended to compensate for unavoidable impacts on environmentally
significant matters (e.g., state, territory or nationally listed threatened species, ecological
communities or heritage values) by offsetting losses at one location with “like-for-like” gains at a
secondary location. Offsets are usually delivered through the protection and management of land
offsite with the aim of replacing onsite losses over time. However, environmental offsets are
increasingly well recognised as being poorly implemented and governed® with the potential to
contribute to further environmental decline.’

Opening up the Nature Repair Market to offsets undermines the stated purpose of the biodiversity
market for two key reasons. Firstly, it is likely to impact participation rates in the voluntary market
by increasing transaction costs (as a result of the more stringent monitoring and reporting
requirements that would be needed to ensure environmental offsets achieve “like-for-like”).
Secondly, it will undermine the integrity of the market by introducing a zero-sum game rather than
achieving genuine biodiversity gains.

To address the problems with biodiversity offsets, reforms are urgently needed to the Environment
Protection and Biodiversity Conservation Act 1999 (EPBC Act), the key instrument for regulating
biodiversity offsetting at a national level. Recognising the significant failings of the current
arrangements, the Government has committed to EPBC Act reforms, including a statutory National
Environmental Standard for environmental offsets to ensure environmental gains are delivered, and
strengthening of the mitigation hierarchy, whereby attempts must be first made to avoid or mitigate
harm.® To consider the inclusion of offsets in the Nature Repair Market prior to these proposed
reforms is counterintuitive at best.

Recommendation 1. Explicitly exclude environmental offsets from the Nature Repair Market.

5 Slezak, M 2022, “Nature credits’ could make Australia the ‘Green Wall Street’ for the world, Tanya Plibersek says’, ABC
News, 1 September.

6 ANAO 2020, Auditor-General Report No.47 2019-20 Referrals, Assessments and Approvals of Controlled Actions under
the Environment Protection and Biodiversity Conservation Act 1999, Australian National Audit Office, Canberra, June. CC BY
3.0.

7 Samuel, G 2020, Independent Review of the EPBC Act — Final Report, Department of Agriculture, Water and the
Environment, Canberra, October. CC BY 4.0.

8 DCCEEW 2022, Nature Positive Plan: better for the environment, better for business, Department of Climate Change,
Energy, the Environment and Water, Canberra, December. CC BY 4.0.
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Issue 2. There is no clear pathway to mobilise voluntary investment in nature to generate supply
and demand at scale, creating a risk that considerable time, effort and resources will be invested
in the development of a market that fails to deliver on its objectives.

The Nature Repair Market will be successful if there is: a) high private sector demand for
opportunities to invest in nature, and b) strong landholder motivation to provide opportunities for
investment through the establishment of biodiversity projects. Proactive measures need to be taken
to drive supply and demand.

Prospective voluntary investors in a biodiversity market include purchasers of Australian Carbon
Credit Units (ACCUs) seeking biodiversity co-benefits, environmental philanthropists, and companies
undertaking corporate social responsibility or managing nature-related risks. While the Draft Bill is
built with the flexibility to cater to a range of potential investors, there are opportunities to enhance
market design to meet investor needs and create the conditions that will attract the scale of
investment needed. In-depth consultation with these groups and others is needed to determine the
appropriate market design and complementary measures to achieve this. Regulatory levers may also
be required to drive demand at scale, for example legislative obligations for “liable entities” to
contribute to nature positive targets or regulating the mandatory disclosure of nature-related
financial risks.

On the supply side, for the Draft Bill to facilitate investment in biodiversity projects which in turn
generates tradable assets (biodiversity certificates), most landholders will need to feel confident that
the legal parameters of the scheme are clear and fair, that there is demand for the end product and
that the potential returns are equal to or greater than the revenue that they are currently
generating (via cropping or grazing, for example) on the same land. Public investment in the
biodiversity market, with the Government as an early buyer, would send a clear signal to the market
and stimulate supply.

Another setting that requires further consideration is whether certificates or credits are the most
appropriate tradable assets. The current proposal is to issue a single certificate per project,
regardless of project size or investment effort. However, this may pose a number of issues for
potential investors, including difficulty in benchmarking different certificates from different projects
and a lack of flexibility for buyers wishing to buy smaller investment units.

Recommendation 2. To attract investment in the market, the Government should: (a) mobilise
demand with advice from industry and other experts; (b) incentivise supply with Government as
an early buyer; and (3) establish legal settings which give certainty and confidence in the market.



Issue 3. There is no guarantee that real outcomes will be achieved because market scope and
objectives are poorly defined, there are minimal provisions to guide the process for predicting
biodiversity outcomes and a lack of safeguards in place if outcomes fail to eventuate.

The Draft Bill does not clearly define the nature or scope of the objectives beyond “enhancement or
protection of biodiversity”, leaving ambiguity and uncertainty in the outcomes that will be delivered
by the market. For example:

1. Scope of eligible biodiversity projects: The ‘objects of the Act’ and ‘biodiversity integrity
standards’ provide for projects and methods that benefit ‘biodiversity of native species’. By
contrast, the Draft Bill definition of ‘biodiversity’ extends to 'ecosystems’. There is no clarity on
whether projects and methods that deliver other environmental benefits will be eligible (e.g.,
water quality improvements, acid sulphate soil remediation, erosion prevention);

2. Representation of biodiversity certificates: the Draft Bill does not specify, qualitatively or
guantitatively, what biodiversity certificates will represent, and key terms, including
‘enhancement’ and ‘protection’, are not defined in the Draft Bill. Specificity about the
information required as well as inclusion of this information in a public register will allow for
greater transparency and accountability of businesses to consumers and the public; and

3. Alignment with agreed national, state, territory, regional and local conservation priorities: the
Draft Bill does not provide any guidance on how biodiversity projects should contribute to and
align with agreed conservation priorities. Alignment between the market and agreed
conservation priorities would help to guide strategic and coordinated investment and give
prominence to local and regional communities with connections to the land.

Further, the Draft Bill makes provision for the Regulator to issue biodiversity certificates (s70, p87)
on the basis of an estimated, predicted or assumed future gain. This is permitted where the
regulator is satisfied that the project is sufficiently progressed to “be likely to result in” (s70 (2)(e)):
(i) “the biodiversity outcome for the project; or (ii) enhancement or protection of biodiversity that
would be unlikely to occur in the absence of the project.” Any predicted outcomes for which
certificates are issued should be based on robust, scientifically valid projections. Predicted outcomes
should be verifiable and monitored through the life of the project, and safeguards should be in place
if outcomes fail to materialise.

Without a guarantee that certificates represent real outcomes, clarity of the nature of intended
biodiversity outcomes and specificity around how they will be measured and represented on
biodiversity certificates, there is an increased risk of certificate holders making false and misleading
public claims.

Recommendation 3. Ensure the market delivers verified on-ground outcomes and the legislation
defines how those outcomes are to be represented on biodiversity certificates, by amending the
Draft Bill to:

(i) Ensure predicted outcomes are robust, verifiable and monitored through the life of the
project, and safeguards are in place if outcomes fail to materialise;

(ii) Ensure certificates include information on how outcomes align with agreed national, state,
territory, regional or local conservation priorities;

(iii) Define the market scope and intended outcomes in a clear and measurable way; and

(iv) Articulate what a biodiversity certificate represents (see Recommendation 4).



Issue 4. There is a risk that certificates overinflate biodiversity benefits due to the lack of
appropriate requirements for the measurement of additionality (i.e., gain that would not have
occurred in the absence of the project).

A major deficiency in the Draft Bill relates to the lack of appropriate requirements for the
measurement of additionality. To achieve real and additional biodiversity benefits, biodiversity
certificates must reflect actual biodiversity gain that can be directly attributed to a registered
biodiversity project and would not have occurred in the absence of the project. The Draft Bill only
considers additionality in relation to the eligibility or otherwise of a project or methodology, wherein
a project ‘should’ (not must) result in benefits that would not otherwise have occurred. However, it
fails to require that the biodiversity gains credited (i.e., through the issuance of a biodiversity
certificate) are only those that would not otherwise have occurred. Furthermore, there does not
appear to be any mechanisms to account for, or incentivise, long-term biodiversity outcomes. This is
particularly relevant given the significant timespans required for many biological systems to show
signs of recovery.

This issue is of particular concern in relation to biodiversity ‘protection’ projects, which are based on
the assumption that biodiversity values at the site would have been lost or substantially declined in
the absence of the project. The inclusion of ‘protection’ based projects in the market indicates that
averted loss will be a permissible way to obtain a biodiversity certificate. If averted losses are
permitted, this complicates considerably the estimation of additional benefit. For these projects, it
will be critical to separate out the component of biodiversity gain directly attributable to the project
activity. Without a clear requirement for the measurement of ‘additional benefit’, potentially ALL
existing biodiversity at a protection project site could be credited and there is potential for
biodiversity gains to be overinflated, weakening scheme effectiveness.

The development of robust, scientifically validated approaches to the measurement of additionality,
will require careful consideration of complex issues, including how approaches to the measurement
of additionality in biodiversity protection projects will differ from those used for biodiversity
enhancement projects (e.g., what proportion of existing biodiversity at a protection project site can
be considered a new gain for which certificates can be issued?).

The process for reflecting real and additional gains on a biodiversity certificate should be defined
and embedded in the Draft Bill (see Recommendation 3).

Recommendation 4. Develop robust, scientifically validated approaches for the measurement of
additionality and define, in the Draft Bill, the process for reflecting gains in biodiversity
certificates.



Issue 5. The Draft Bill fails to capture key integrity, transparency and accountability requirements,
suggesting they may be left out or contained within subordinate regulations which may not be
subject to the same level of parliamentary scrutiny nor the requirement for public consultation.

A. Integrity: The Government has committed to implementing the recommendations of the Chubb
Review, yet there are key areas of the Draft Bill where recommendations have not been
adopted or are not given effect. For example:

i) The Draft Bill currently provides for the Secretary to delegate their powers (including to
purchase biodiversity certificates) to an official of the Regulator (s224). This could create a
scenario where the Regulator is responsible for the registration of biodiversity projects and
issuance of biodiversity certificates and is a purchaser of those certificates, which is
inconsistent with Chubb Review recommendation 1; and

ii) There is no requirement to ensure the Nature Repair Market Committee includes
appropriate representation across relevant fields of expertise at all times, which is
inconsistent with Chubb Review recommendation 2.

We also note that auditing provisions throughout the Draft Bill rely on accredited greenhouse
and energy auditors, and there is no requirement for subject-matter experts to be involved in
auditing.

B. Transparency: A significant amount of the subordinate legislation referred to throughout the
Draft Bill will be prescribed through “the rules”. Subordinate regulations are not subject to the
same parliamentary processes, or same level of public consultation, as amendments to
legislation and the former can be much more easily amended than the latter. Based on the
wording of the Draft Bill, the rules do not appear to be subject to a public consultation process
and the Minister can make the rules without seeking advice from the Nature Repair Market
Committee. This is of particular concern where rules materially impact market integrity or
transparency, for example:

i) The “relinquishment equivalence requirements” (s151), which will determine when it is
acceptable for alternative biodiversity certificate(s) to be relinquished (instead of the
original certificate) following voluntary cancellation of a registered biodiversity project;

(ii) The definition of a “significant reversal of biodiversity outcome”, which will influence
when the Regulator can issue a biodiversity certificate relinquishment notice in response to:
a) reversal of biodiversity outcome other than due to natural disturbance or conduct etc
(s146); or b) reversal of biodiversity outcome due to natural disturbance or conduct and no
mitigation happens (s147). Sections 146 and 147 are significant as they appear to be the key
provisions to increase likelihood of biodiversity outcomes being realised;

(iii) The parameters through which a registered biodiversity project (including a project for
which a certificate has been issued) can be varied in relation to the project area, the
methodology determination that covers the project, the project’s activity period and
permanence period (s20); and

(iv) The “specified matters” that a biodiversity certificate must set out (s70).



C. Accountability: Monitoring, auditing and compliance provisions in the Draft Bill are insufficient.
At present, biodiversity project reporting requirements under the Draft Bill appear to be limited
(s102). There do not appear to be any provisions in the Draft Bill which prescribe the frequency
or scope of the Committee’s monitoring and compliance functions. Likewise, we could not find
any provisions in the Draft Bill requiring the Regulator to undertake regular audits of a
representative subset of biodiversity projects under each methodology determination. We note
the intention may be to include further reporting requirements and minimum standards for
monitoring, auditing and compliance in subordinate regulations. This detail is needed in the
Draft Bill to ensure outcomes are verified. In addition, review mechanisms in the Draft Bill
(s236) are limited in scope and lack detail, with reviews to focus on “(a) the extent to which this
Act has achieved the objects of this 17 Act; and (b) any other matters that the Minister directs,
in writing, the review to consider”. Given the nascence of the proposed market, a formal review
of the implementation and management of the market should be scheduled within 5 years to
ensure it is achieving the intended outcomes and to identify and address any potential
legislative or operational deficiencies.

Recommendation 5. Embed the following key integrity, transparency and accountability measures
in the Draft Bill, by:

A. Applying relevant recommendations of the Chubb Review, including ensuring
appointments to the Nature Repair Market Committee are subject to the use of a skills
matrix and prohibiting the Secretary from delegating powers relating to the
Commonwealth purchase of biodiversity certificates to the Regulator;

B. Including all rules that could materially impact market integrity or transparency within the
Draft Bill;

C. Developing minimum standards for monitoring, auditing and compliance and embedding
these into the Draft Bill; and

D. Inserting a requirement in the Draft Bill for a formal review of the implementation and
management of the market within 5 years of market establishment, with parameters of
the review clearly described.



Appendix A. The biodiversity integrity standards should, at minimum:

A

Set clear objectives that reflect the agreed purpose of the market (e.g., biodiversity projects
must result in real and additional benefits that could not have been reasonably expected to
occur in the absence of the project);

Set out the fundamental processes required for sound decision-making in order to achieve
the specified objectives;

Facilitate the protection and enhancement of ecological communities as well as species;
Prescribe that all methodology determinations:
i are based on best available scientific evidence;

ii. require biodiversity projects to take into consideration conservation priorities within
regional National Resource Management plans (as per the Carbon Farming Initiative
legislation), and national, state and territory conservation planning documents to
ensure biodiversity projects are considered and valued in an appropriate landscape
context;

iii. require explicit accounting for only the additional gains, relative to what otherwise
would have occurred, using best practice to ensure counterfactual evidence is
scientifically robust, reasonable and plausible;

iv. are designed to ensure that biodiversity protection and enhancement outcomes are
ecologically feasible and achievable, wherever forward crediting is used;

v.  avoid unnecessary adverse impacts to species, ecological communities and
ecosystem health;

Vi. set conditions for the ongoing measurement, monitoring and verification of project
outcomes, for the life of the biodiversity certificate, using peer reviewed,
scientifically valid methods; and

vii. must comply with the biodiversity integrity standards.

Require regular independent review and evaluation of the effectiveness of methodology
determinations and biodiversity assessment instruments, and their compliance with the
biodiversity integrity standards; and

Include clear requirements for scheme transparency.

Note: This is not an exhaustive list, rather it is a list of key criteria that could form the basis of
biodiversity integrity standards.
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